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SUBJECT: Enpl oyee Records/Prohi bits Enployers From Secretly Monitoring Enpl oyees E-
Mail O Other Personal Conputer Records

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended

FURTHER AMENDMENTS NECESSARY .
DEPARTMENT POSITION CHANGED TO

X REMAINDER OF PREVIOUS ANALYSISOF BILL ASAMENDED April 15, 1999, STILL APPLIES.
OTHER - See comments below.

SUMVARY OF BILL

This bill would provide that an enpl oyer may not secretly nonitor the electronic
mai | or any other personal conputer records generated by an enpl oyee.

This bill would provide that an enpl oyer who intends to inspect, review, or
retain any personal electronic mail or any other personal conputer records nust
notify its enployees of its electronic nonitoring policies and practices and
require its enployees to sign a statenent acknow edgi ng that the enpl oyee has
read, understood, and agrees to the enployer’s electronic nonitoring policies and
practices.

SUMVARY OF AMENDMENT

The May 11, 1999, anendnent del eted | anguage that woul d have prohibited an

enpl oyer accessing an enpl oyee’ s personal electronic mail or any other conputer
records fromcontinuing to inspect, review, or retain that information once the
information is identified as personal information.

The April 27, 1999, anendnent added the provision that was di scussed above and
al so required that the enployer’s workpl ace privacy and el ectronic nonitoring
policies and practices provisions ensure an enployee’s right to review any data
pertaining to the enpl oyee as provided by Section 1198.5 of the Labor Code.

Si nce Labor Code Section 1198.5(e) provides that this particular section of |aw
does not apply to state agencies, this provision of the bill would not apply to
st at e agenci es.
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As a result of the May 11, 1999, and April 27, 1999, amendnents, an additi onal
i npl erentati on concern has been included bel ow

Al so, the inplenmentation concerns identified in the departnent’s analysis of SB
1016 as anended April 15, 1999, are provi ded bel ow.

| npl ement ati on Consi derati ons

This bill would ensure an enployee’s right to review any data pertaining to
t he enpl oyee, as provided for in Labor Code Section 1198.5. However,
paragraph (e) of Section 1198.5 of the Labor Code provides that this
particul ar section of |aw does not apply to state agencies. It is unclear
whet her the author intended to nmake distinctions between types of enployers.

Upon provi ding an enpl oyee notice of the policies and practices of the

enpl oyer, the enployer would be required to obtain fromthe enpl oyee
verification that the enpl oyee has read, understood, and agrees to those
policies and practices. Requiring an enployee to agree could be interpreted
as a condition of enploynent that would seemto conflict with the intent of

the bill and, upon inplenentation, could lead to difficulties and confusion

for the enpl oyer and enpl oyee. Renoving the agreenment requirenent fromthe

| anguage of the bill would elimnate possible disputes between enpl oyers and
enpl oyees.

FTB is very sensitive to the need to protect the confidentiality of the

i nforrmati on handl ed by its enpl oyees, and the departnent has established
specific rules of conduct, in accordance with state law, relating to the
activities and actions of the departnment’s officers and enpl oyees. Upon
enpl oyment with the FTB and annual ly, officers and enpl oyees are required to
sign a “Statenment of Inconpatible Activities and Rul es of Conduct for
Departnental Enpl oyees.” Under this bill, a simlar type of statenent could
be used as consent to access enpl oyee’'s conputer records, etc., if the
department found it necessary. The tinme allowed to devel op the statenent
and ensure that it is signed by every enpl oyee should not significantly

i npact the departmnent.
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